Medical malpractice is one of the most difficult and complex types of litigation for the trial attorney. It is incumbent on the attorney to know the pertinent law of his jurisdiction and to become totally familiar with the medical information in each case. He must then be able to relate this information to a standard of practice as determined by the medical profession. This difficult task requires that he be prepared to synthesize the ambiguities of the inexact science of medicine with the more categorical parameters oflaw (Goldsmith, 1989) . F or nurses named in a malpractice action, the task is equally as difficult. They function on a day to day basis within the "inexact science of medicine." When sued, their practice is evaluated within the "categorical parameters of law:"
Although the threat of being sued cannot be ignored, the nurse must not become paralyzed by the fear of a lawsuit. This article attempts to demystify the legal process by explaining frequently used legal terms, describing what the plaintiff-patient must prove to recover, and outlining the defenses that may protect the nurse from liability.
The law varies, sometimes in important ways, among jurisdictions. Therefore, this article provides only a basic and general overview of the liability issues associated with occupational health nursing.
MALPRACTICE: NEGLIGENCE AND DEFENSES
Malpractice is any "professional misconduct, unreasonable lack of skill or fidelity in professional or fiduciary duties, evil practice, or illegal or immoral conduct" (Black's Law Dictionary, ed 5, 1979) . Most malpractice actions seek recovery for negligently inflicted harms, but negligence is not the only theory upon which the plaintiff may proceed (Daye, 1991) . This section, however, focuses on actions based on the alleged negligence of the defendant nurse.
It is important for the nurse to know the elements for a cause of action in negligence. Negligence has been defined as conduct "which falls below the standard established by law for the protection of others against unreasonable risk of harm" (Prosser, 1984) . There are four elements necessary to maintain an action for negligence: 1) a duty imposed by law to conform to a standard of care; 2) a breach of the duty imposed, or a failure to conform to the standard of care; 3) a close, causal connection between the breach of the duty and the injuries that result; and 4) actual damages or loss (Prosser, 1984) . These elements apply to any civil action for negligence, whether or not it is an action specifically for malpractice.
Because they are professionals, nurses must "exercise the reasonable and ordinary care a qualified practitioner would exercise under the same or similar circumstances. The provider is obligated to use the same degree of skill and care in treating the patient as would be exercised by the average practitioner with the same level of education and training" (Annas, 1981) . Said another way, nurses are required to exercise ordinary care to assure that unnecessary harm does not come to the patient. The standard of care demands that the nurse possess the same degree of skill and education as other members of the profession, in the same or similar community, ordinarily possess.
Generally, nurses must comply with the recognized and accepted standard for their level of education and practice. The level of training affects the required standard of practice (Hill v. Leigh, 1963) . A nurse in a specialized area of practice, such as the occupational health nurse, is required to meet the standard of care established for occupational health nurses in the same or similar community.
Nurses in extended roles must be cognizant of the possible difficulties that the courts may have in determining what the practice of professional nursing encompasses. Occupational health nurses need to be familiar with the Nurse Practice Act within their states. This is important to avoid the unauthorized practice of medicine claims (Yorker, 1989) .
The professional's standard of care is usually established by the expert witnesses at the trial. Often professional organizations provide definitions of standards of care. Accrediting agency standards or American Association of Occupational Health Nursing (AAOHN) standards could be introduced to show what the level of care should be in any occupational health program.
The failure to conform to the standard of care is considered a breach of the duty that has been imposed on the nurse. The breach of such duty is, by definition, negligence. Breach of the standard of care can occur either by acts or by the failure to act. For example, the nurse may be negligent in administering a medication. In a North Carolina case, a student nurse gave pHisoHex and cascara for the prescribed Milk of Magnesia and cascara (Habuda v. Trustees ofRex Hospital, Inc., 1968) . A nurse's failure to notify the physician when a patient is hemorrhaging would also be a breach of the standard of care.
The third element of the negligence action is causation. There must be a reasonably close connection between the nurse's negligent act and the patient's injury. In the law, this causal connection is called "proximate cause." The nurse's conduct must, in fact, have produced the injury. Simply stated, "the defendant's conduct is a cause of the injury if the injury would not have occurred but for that conduct" (Prosser, 1984) . If the injury Anurse in a specialized area ofpractice, such as the occupational health nurse, is required to meet the standard ofcare established for occupational health nurses in the same or similar community.
would have occurred regardless of the nurse's conduct, or if the conduct was not a substantial factor in bringing about the harm, there is not a causal relationship.
The fourth element necessary for a negligence action is damages. The patient-plaintiff must suffer actual loss or harm. There are three types of damages: nominal, compensatory, and punitive. Nominal and punitive damages are generally not awarded in a malpractice action. Compensatory damages are awarded to compensate the patient for the loss suffered (McCafferty, 1985) . These damages usually include pain and suffering, lost earnings or lost earning capacity, medical expenses, and other costs incurred as a result of the injury.
The plaintiff has to establish all four of the elements discussed to establish a case of negligence against the nurse. However, there are defenses that may bar the patient's recovery, even if all four elements can be proved. The potential bars to recovery in a negligence action include defenses of contributory negligence, assumption of the risk, the statute of limitations, and the doctrine of immunity.
The defense of contributory negligence denies recovery, even though the nurse is negligent, because the patients' conduct puts them at fault for bringing about their own injuries (Prosser, 1984) . In the few states that recognize the defense of contributory negligence, it is a complete bar to maintaining the action. * The patient would recover no monetary damages, regardless of the nurses' negligence.
Contributory negligence has been defined as "conduct which involves an undue risk of harm to the actor himself' (Prosser, 1984) . For example, a patient may be found contributorily negligent for not following the instructions given by a physician and that failure causes the injuries (Fall v. White, 1983) . More often, the failure to follow instructions results in a reduction in the amount *In 1990, states recognizing the defense of contributory negligence included Alabama, Maryland, North Carolina, Tennessee, Virginia, and the District of Columbia. that plaintiff may recover.
I~for example, employees fail to follow a prescribed exercise program, fail to report for a follow up visit, or fail to report new symptoms, they may not recover damages that could have been avoided had they done as told (Snead v. Holloman, 1991) . These rules would presumably apply in a malpractice action against an occupational health nurse.
Most jurisdictions have adopted the less rigid approach of comparative negligence. Comparative negligence allows for the apportioning of damages according to the relative fault ofthe parties to the lawsuit. There are three types of comparative negligence systems: pure comparative negligence; modified comparative negligence; and the "slightgross" system (Prosser, 1984) .
The most common is modified comparative negligence, which has two subtypes. The first type allows patients to recover partial damages if their negligence is not as great as the negligence of the nurse. The second type allows patients to recover partial damages if their negligence is not greater than the negligence of the nurse (Prosser, 1984) .
A third defense is assumption of the risk. It is not likely, however, that assumption of the risk would be applied in an action for medical malpractice (50 ALR2d, 1956 ).
The doctrine of assumption of the risk...applies only where the plaintiff; with a full appreciation of the danger involved and without restriction from his freedom of choice either by the circumstances or by coercion deliberately chooses an obviously perilous course of conduct so that it can be said as a matter of law he has assumed all risk of injury (Myers v. Boleman, 1979) .
If patients assume the risk of the injury, then nurses would be relieved of their duty to protect against the risk.
A statute of limitations defines the time period in which a patient may bring an action for damages. The time limitations for an ordinary negligence action may be different from the time period allowed for professional malpractice. Only seven jurisdictions have not enacted statutes of limitation specifically directed toward malpractice actions. ** The time limitation usually ranges from 1 to 5 years, depending on the laws within the ju?s?iction. In most jurisdictions, the statute of limitations for medical malpractice actions is 2 years (Louisell, 1982) . The time period begins to run at either the date of the negligent act, the date of discovery of the harm, or the date of the last treatment. In the majority of jurisdictions, the period is measured from the date of the negligent **These are Alaska, the District of Columbia, New Jersey, Pennsylvania, Puerto Rico, Texas, and West Virginia (Louisell, 1982) .
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act (Louisell, 1982) . The nurse should determine the applicable statute of limitations in her state.
A final defense, which may limit the patient's right to recover in a malpractice action if the employer happens to be a hospital, is immunity.
An immunity...avoids liability in tort under all circumstances, within the limits of the immunity itself It is conferred...because of the status or position or relation of the favored defendant. It does not deny the tort, but the resulting liability (Prosser, 1982) .
The immunity that protected many hospitals in the past was charitable immunity. The immunity was available to charitable or non-profit hospitals and their employees.
Twenty-eight states have completely abolished the doctrine of charitable immunity as applied to non-governmental charitable hospitals. t Other states have abolished charitable immunity for hospitals to varying degrees; others still recognize the immunity in full. If the doctrine of charitable immunity applies, the nurse who is an employee of the hospital is usually immune from liability (Prosser, 1982) .
WORKERS' COMPENSATION
Workers' Compensation Acts are a shield against liability in tort for employers, but for the occupational health nurse there is the potential for liability even in this context. Workers' Compensation Acts permit employees to be compensated for job related injuries without having to prove fault on the part of the employer (Larson, 1984) . Thus, when an employee receives an on the job injury, the employee may be eligible for compensation whether or not the employer was at fault. The compensation statutes are not based on a theory of negligence or fault, but rather on the relationship between the employer and the employee.
The most important feature of Workers' Compensation Acts is that an employee who is entitled to a workers' compensation award is barred from bringing a negligence action against the employer. The employee is provided an award to cover medical care costs and lost income; the employer is protected from personal injury judgments. Although the compensation an employee may receive under workers' compensation is typically much less than the recovery that might be had from a jury award, recovery is more certain.
tStates that have abolished charitable immunity for nongovernmental hospitals include: Arizona, California, Delaware, Florida, Illinois, Iowa, Kansas, Kentucky, Louisiana, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, New Hampshire, New York, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Washington, West Virginia, Wisconsin, and the District of Columbia (Prosser, 1982) .
For the employee to collect compensation there must be an employer-employee relationship; the injury or illness must be one covered by the compensation act; and there must be a connection between the injury and the employment (Larson, 1984) . Although the requirements appear simple and straightforward, there has been and continues to be much litigation over the meanings of the requirements.
Occupational health nurses' exposure to tort liability for injuries compensated under the Act depends on their status as an employee or an independent contractor, and on whether the Workers' Compensation Act in their jurisdiction protects co-employees.
The occupational health nurse may be considered an independent contractor as opposed to an employee (Larson, 1988) . The distinction may be critical. Nurses considered to be independent contractors are subject to liability for negligence in treating the employees, even if those injuries are covered by workers' compensation.
In an Indiana case, an occupational health nurse was determined to be an independent contractor. The reasons given by the court included: 1) the nurse practiced in an independent profession; 2) the company did not control the nurse's exercise of professional judgment (i.e., where to give an injection); and 3) the relationship between the nurse and the injured employee was one of nurse-patient, as opposed to one of co-employees (Rose v. Schubert, 1979) . In another case, involving a physician, a New Jersey Court of Appeals held that a physician who was hired by the company as medical director of the dispensary and who provided care to injured employees was a co-employee (Bergen v. Miller, 1969) .
Some courts have held occupational health care workers liable in tort for injuries covered by workers' compensation on the theory that such people operate in a "dual capacity." "Dual capacity" means that even though nurses are employees of companies, they act in the exercise of their own professional judgment, independent of the employment (Larson, 1988) . While the relationship between nurses and their companies may be employee-employer, their relationship with the employees they treat is considered nurse-patient. Thus, they are not protected from liability. This approach is unusual and has been severely criticized (Larson, 1988) .
Even if they are characterized as employees, to be protected from liability for covered injuries the nurses must be acting within the scope of their employment. The "activity is related to the employment if it carries out the employer's purposes or advances his interests directly or indirectly" (Larson, 1984) . For occupational health nurses, this means acting within their job description and for the purpose established for the program.
Ten jurisdictions would permit recovery against nurses even if they were characterized as a co-employee (Larson, 1988) .
INTENTIONAL TORTS
Most actions against nurses are based on negligence. However, certain intentional acts may subject the nurse to liability in a civil action. The intentional torts most likely to be brought against an occupational health nurse are assault and battery. Although these terms also may be the basis for a criminal action, they will be discussed here in terms of civil liability. Frequently these terms are used together, but each may be the basis for a separate civil suit against the nurse.
An assault has been defined as acting for the purpose of causing a harmful or offensive contact which puts the other person in apprehension of the harmful or offensive contact (Restatement 2d Torts, 1965) . The apprehension must be immediate, and the other person must be aware of the act. A battery is defined as acting for the purpose of causing a harmful or offensive contact or apprehension of such a contact and the harmful or offensive contact actually results (Restatement 2d Torts, 1965) . For battery, the other person does not have to be aware of the contact when it is occurring. For example, a surgical procedure that the patient has not authorized would be a battery (Mohr v. Williams, 1905) . Nominal damages may be awarded by the court if the interests of the other person have been invaded, even if no physical injury results. Punitive damages, which are designed to punish the defendant and deter similar conduct, may also be awarded (Northrop, 1987) .
The best advice for the occupational health nurse to avoid liability for intentional torts is to recognize the patient's right to refuse treatment. While an individual's consent to treatment may be implied by their conduct, the nurse needs to be aware that the patient does not have to allow procedures to be done (Northrop, 1987) .
ADDITIONAL AREAS OF RISK
This section addresses some additional areas of risk for the occupational health nurse and strategies to decrease these risks. Confidentiality, informed consent, documentation, and malpractice insurance are discussed.
Confidentiality
Confidentiality is based on the right to privacy (Prosser, 1984) . An action for breach of confidentiality is based on the notion that the relationship of confidence has been violated. Generally this notion is applied to the physician-patient relationship; however, with the expanding role of the nurse, the concept may be equally applicable to the nurse-patient relationship. In an occupational health setting, the employee-patient must be able to trust the nurse to maintain confidence.
Interference with the right to privacy is based on four distinct types of invasions, but for the occupational health nurse, liability is most likely to result from the public disclosure of private information. Liability may result only from public disclosure, which does not include sharing information with other health care providers who are directly involved in the patient's care. Also, the facts disclosed must be private, as opposed to matters of public record (Northrop, 1987) .
There are few reported cases for breach of confidentiality, and most of these are against physicians. Generally, the cases involve three types: 1) disclosure to a spouse (Schaffer v. Spicer, 1974) ; 2) disclosure to an insurer (Hague v. Williams, 1962) ; and 3) disclosure to an employer (Clark v. Geraci, 1960) .
The AAOHN Code of Ethics (1991) states
The occupational health nurse strives to safeguard the employee's right to privacy by protecting confidential information and releasing information only upon written consent of the employee or as required by law.
A problem may arise within the organization about how much information should be released to the employer. According to Northrop (1987) : "The common practice has evolved that employers are provided all medical information necessary in relation to a worker's job assignment."
The nurse must be careful to recognize what information is necessary. It is a good idea to have the employee sign a release of information before sharing the data with the employer. Nurses must also be careful not to release information to their own administrative representative, unless it is of the type stated above. In many circumstances, confidential, private information must be released. Public reporting statutes, such as those for reporting gunshot wounds, infectious diseases, and child abuse, require information to be disclosed (Prosser, 1984) . In some circumstances a nurse could be required to testify regarding confidential information in a court proceeding. When the patient poses a risk of danger to a third party, the courts are likely to find duty to release information (Tarasoff v. Regents of University of California, 1976) . The Occupational Safety and Health Act may require the release of information about an individual patient (Northrop, 1987) . OSHA has certain standards that must be followed for access to the patient's medical record (29 CFR 1913 (29 CFR , 1988 .
Nurses may protect themselves from liability 20 for disclosing such information by obtaining a consent form from employees prior to the release of information. The consent should be in writing and should designate what information may be released and to whom. The release form should be retained by the nurse.
Informed Consent
Informed consent is based on the recognized duty to warn or disclose information to patients to allow them to make a decision about treatment (38 ALR4th 900, 1985a) . Modern courts treat nondisclosure as a basis for a negligence action. The patient must be told about the procedure, the material risks involved, and alternative methods of treatment. The obligation of the physician to disclose has been described in four postulates from a California case: 1. "Patients are generally persons unlearned in the medical sciences." 2. "Adults of sound mind have right to exercise control over their body and may determine whether to undergo treatment." 3. "Any consent to the treatment must be based on information about the treatment." 4. "A patient is dependent on the physician's knowledge. Relying on the information raises an obligation on the part of the physician" (Cobbs v. Grant, 1972) .
Courts frequently hold that a consent is valid only to the extent [the patient] had been informed by the physician as to what is to be done, the risks involved, and the alternatives to the contemplated treatment. This theory, which today is known as the doctrine of informed consent, imposes a duty upon a doctor which is completely separate and distinct from his responsibility to skillfully diagnose and treat the patient's ills (Wilkinson v. Versey, 1972) .
A frequently recognized corollary to this rule is that consent that is given without adequate information about the associated risks is not an informed consent and would not be effective (88 ALR3d 1008 (88 ALR3d , 1978 . The duty to make a disclosure of risks is based on patients' rights to determine what shall be done to their bodies (Schloendorf v. Society of New York Hospital, 1914) . This right should not be based on the discretion of the physician or nurse. There is an inherent obligation to disclose the choices that are available as well as the potential dangers.
Traditionally, obtaining the patient's informed consent has been the responsibility of the treating physician. The role of occupational health nurses in securing employees' informed consent to treatment depends on their practice and the circumstances of the particular case. Nurses should become familiar with their responsibilities regarding informed consent under the Nurse Practice Act within their states and under their employers' guidelines or policies.
Liability Insurance
Liability insurance shifts the risks ofloss to the insurance company in the event of a lawsuit (Northrop, 1987) . The insurance company accepts the obligation to defend the nurse in an action and pays the damages if the nurse is held liable.
Generally, there are two types of liability insurance policies: occurrence and claims made (discovery). The occurrence type policy provides coverage if the event on which the claim is based took place within the policy period, regardless of when the claim is filed. The "claims made" type policy covers the insured only if the action is brought during the policy coverage period. Most policies involve one of the two types, although some policies are worded to include both types (37 ALR4th 382, 1985b) .
Malpractice liability insurance policies are available to health care professionals to protect them against liability claims that result from their practice. The usual policy is to protect the health care provider against claims of "malpractice" or "malpractice error and mistake" which results from the practice (33 ALR4th 14, 1985c) .
Hospitals are eligible to purchase liability insurance. The types and coverage are similar to those policies available to individuals. With the abolition of the doctrine of charitable immunity, it is likely that hospitals will have liability insurance coverage (65 ALR3d 969, 1978) .
Most nurses are aware of the debate about whether to purchase individual malpractice insurance coverage. Because the policy may be worded in such a way as to seem ambiguous, they should choose a carrier who will explain the coverage and what the terms mean. There are several issues nurses need to consider in deciding whether to buy individual malpractice insurance coverage.
Occupational health nurses should first determine whether the hospital (or other employer) provides coverage for their practice. They need to know whether the policy that the employer carries will protect them from personal liability. If it does not, they would not be covered and would want to purchase an individual policy.
In a Missouri case, the insurance company would not defend a nurse employed by a physician partnership, because she was not named in the policy. The nurse claimed that she had been told that the policy would cover her, but the court held for the insurance company since she was not a named insured under the policy (Legler v. Meriwether, 1965) . The risk management department or the legal counsel ofthe employer should be able to provide the information the about whether nurses are adequately covered by the institutional policy. However, nurses may prefer to consult with someone outside the institution as well.
If nurses choose to purchase an individual policy, they should find out whether the company has undertaken the obligation to defend them if they are involved in a malpractice action, and whether the insurance company reserves the right to appoint the defense counsel. Most insurers do accept the obligation to defend, and most reserve the right to appoint the counsel. While this is accepted practice, nurses should recognize that the attorneys work for the insurance companies and the interests of the nurses and insurance companies may not necessarily be exactly the same.
Nurses should also find out whether the insurance company reserves the right to initiate a settlement (Northrop, 1987) . If the company does reserve this right and nurses refuse to accept a settlement and have a judgment against them, the liability of the insurance company may be limited to the amount of the settlement offer (Northrop, 1987) . The nurse could have to pay the amount of the judgment over what the insurance company will pay.
Nurses should determine whether the policy will cover the costs of appealing the case if they lose at trial. If it does not, they would then have to decide whether to accept the adverse judgment or appeal the decision at their own cost (Northrop, 1987) .
For an individual policy, the nurse should know the limitations of the policy. The coverage depends on the language of the policy and it should spell out the types of acts that are covered. Generally, malpractice insurance policies will not apply to criminal acts (Northrop, 1987) .
If nurses decide to purchase individual malpractice insurance, they need to be sure it covers the type of practice in which they are involved. They should ask questions of the carrier. They should also be aware that insurance policies only cover actions that are in the scope oftheir employment.
There has been a recent surge in publicity for nurses to purchase individual malpractice insurance. Each nurse must decide whether to purchase individual policies.
Documentation
The final area of risk management to be discussed is documentation. The patients' medical records are designed to provide an accurate reflection of the patients' contact with the health care professionals responsible for their care (Northrop, 1987) . In the occupational health setting the CONCLUSION Clearly, occupational health nurses are subject to liability on many fronts. Still, the fear of liability should not interfere with nurses' ability to perform their professional duty. Those in the profession should bear in mind that there are very few reported cases seeking to hold nurses personally liable for damages. In the authors' opinion, the best antidote for fear of liability is basic knowledge of the law and the legal process, some of which is provided in this article. While nothing can prevent being named as a defendant in a lawsuit, the best protection against being held record should reflect the patient's history, any findings on physical examination, the treatment prescribed, and the course of the illness. This provides information to the other health care providers and serves as an information source for the occupational health nurse on the patient's return visits.
The patient's medical record also is important for the third party payer, for workers' compensation review; and for quality assurance (Northrop, 1987) . The AAOHN standards require accurate, complete, and concise records ofthe nursing activities (Levy, 1988) .
Even though the primary purpose of the patient's record is to provide information for the health care provider, the nurse must remember that it is also used in malpractice actions. Improper documentation affects both patient care and liability risks (The Digest, 1988 .
Attorneys know to review the nurse's notes. Notes give information about procedures, problems, and management plans for the patient's care. The attorneys look at the hospital's policy and procedure manual to determine what information should be documented by the nurse (Goldsmith, 1989) . If the information about the patient is not in the chart, the attorney, and perhaps the court, have to assume that it is unknown. Incomplete, inaccurate records or other documentation problems are common in the claims with payments of $100000 or more (The Digest, 1988 .
Occupational health nurses need to keep accurate records. There is no way they can remember every detail of every patient's visit. Without adequate documentation, they have nothing to assist their memory. In an action for negligence the documentation can provide essential information for the defense of the nurse. Some of the common problems associated with documentation include: lack of documentation of occurrences, improperly documented events, records that are illegible, records that have been improperly altered, and lost records (The Digest, 1988 .
